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to notice of the regular annual meeting of stockholders of a cor- 
poration, attention has been called to the confused language used, 
and the uncertainty as to whether published notice must be given. 1 
The doubt thus expressed has been acutely felt by all persons 
having to do with the conduct of stockholders' meetings. The 
case of Guaranty Loan Company v. Fontanel 2 goes far towards 
settling the question. The corporation had adopted a by-law, evi- 
dently fixing exactly the time and place of its annual stockholders' 
meeting, and dispensing with notice of such meeting. At the time 
and place set, no notice having been given, the meeting took place, 
the owners of 600 out of 1000 total shares being present or repre- 
sented. The meeting was adjourned till two days later, when all 
the shares were present or represented, and directors were elected. 
Some stockholders present protested the validity of the meeting. 
The court held nevertheless that the action taken at this meeting 
was valid, one ground being that the meeting was a legal one. 
In so holding, the Supreme Court reversed the decision of the 
District Court of Appeal 3 that all the elections at such meeting 
were absolutely void and that not even de facto directors were 
elected, a decision that would have had disastrous consequences, 
because it would have nullified action by innumerable boards of 
directors in the past. In other words, though section 302 of the 
Civil Code declares that "the directors of a corporation must be 
elected annually by the stockholders" and that "notice of such 
election must be given as prescribed in section 301 (publication in 
a newspaper), unless all the stockholders waive such notice in 
writing," which was not the case here; nevertheless, a corporation 
may provide by by-law for dispensing with notice of its regular 
annual meeting and may at that meeting elect directors. This 
result was reached by a construction of section 3, subdivision 4 
(giving a corporation by its by-laws power to "provide for" the 
time of the annual election of directors and the manner of giving 
notice), which ignores the words: "where no other provision is 
specially made." No one will contend that in this connection they 
ought not to be ignored. A. T. W. 

Corporations: "Disregarding the Corporate Entity" — Do 
the judges always know what they are doing when they declare 
an intention to "disregard the corporate entity," "draw aside the 
corporate veil," or "pierce the corporate shield"? The figurative 
and picturesque nature of the language often used, as in Talcott 
Land Company v. Hirskner, 1 suggests to the prosaic mind an 
unfirm footing on the ground of legal principles. Undoubtedly 
the belief that corporations in their business dealings should not 
always be treated as private individuals doing the same thing are 

1 Clarke on California Corporations, 179. 

2 (May 20, 1920) 59 Cal. Dec. 564, 190 Pac. 177. 

3 (Aug. 26, 1919) 29 Cal. App. Dec. 657. 

1 (Nov., 1919) 30 Cal. App. Dec. 586. Rehearing granted Jan. 16, 1920. 
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treated, is well-founded, but the fact remains that the legislature, 
in creating the corporate device and in authorizing corporations 
to go 'out into the world and act like individuals, has rarely said 
when the courts shall or shall not treat corporations as individuals 
are treated. When a judge wishes to "disregard the entity," he 
sometimes has the happy thought that after all a corporation is 
only a fiction; but if the law to be applied really makes no dis- 
tinction between the act in issue when done by a group who have 
incorporated and the same act when done by an individual, is it 
not the judge who is resorting to a fiction? Is he not closing his 
eyes to the fact that the group have done the very thing that 
entitled them to be treated, in their group or corporate acts, as 
though they were an individual? If on the other hand the law to 
be applied does make the above distinction, the judge ought to say 
so frankly. In the absence of declared legislative intent, he should 
make his opinion as bold as his act. He should recognize and 
announce that he feels a certain decision to be just, that he is 
going to make it, that he does not think that a corporation, as to 
the act in question, should be treated as an individual is treated, 
and that he does not care that the legislature, whose creature he 
admits the corporation to be, has not explicitly given him the 
power to make the distinction he is making. 

The principal manifestations of this tendency occur in two 
classes of cases: those of the "one-man corporation," and those 
involving fraud. As to the first, the courts very well might have 
declared that the legislature never intended to allow the benefits 
of the statute relating to corporations to be had when one man 
owns all or substantially all of its capital stock. But this step is 
not taken. 2 Yet since acts done by the "one-man corporation" 
look very much like acts done by an individual, the courts, unwill- 
ing to .admit they were mistaken, have adopted half-way measures, 
with resultant uncertainty. 3 In the second class of cases, judges, 
desirous of finding fraud in order to give relief, often have been 
unwilling to take the trouble to hunt it down in the corporate per- 
son, but since some individual was clearly guilty, contented them- 
selves with his guilt. Usually in these cases fraud in the corpo- 
ration could be found, and as between the litigants the result is 
just and correct, but once more there is confusion. 4 

2 See Tainter v. Broderick Land and Investment Company (1918) 55 
Cal. Dec. 464, 171 Pac. 679; Scales v. Holje (1919) 29 Cal. App. Dec. 34, 
183 Pac. 308. 

s See Relley v. Campbell (1901) 134 Cal. 175, 66 Pac. 220; Finnell v. 
Finnell (1909) 156 Cal. 589, 105 Pac. 740; Kutz v. Obear (1911) 15 Cal. 
App. 435, 115 Pac. 67; Deming v. Moss (1912) 18 Cal. App. 330, 123 
Pac. 204. 

* There is a series of cases in California to the effect that when a new 
corporation' is but a continuation of an old corporation under a new char- 
ter, the courts will hold the new corporation liable for the debts of the 
old. San Francisco etc. Railroad Co. v. Bee (1874) 48 Cal. 398; Blanc v. 
Paymaster Mining Co. (1892) 95 Cal. 524, 30 Pac. 765; Strahm v. Fraser 
(1916) 32 Cal. App. 447, 163 Pac. 680; Stanford Hotel Co. v. Schwind Co. 



COMMENT ON RECENT CASES 437 

In the principal case, the directors of a corporation distributed 
its capital, and in doing so violated section 309 of the Civil Code, 
but apparently the persons who received the proceeds were the 
same as those who would have received them if the corporation 
had been wound up in the authorized way. Subsequently the fran- 
chise was forfeited for failure to pay taxes. Later still, the per- 
son who held the stock certificates desired to carry on another 
business in a corporate form and after reviving the corporation 
used it for the purpose. The court, in deciding that the old direc- 
tors were not liable to the new stockholders, "disregarded the 
entity," holding that the body doing the later business was not the 
same as the old. The opinion is interesting and graphic and com- 
mends itself to one's sense of justice, but would it not have been 
better to discard all figures of speech about life and death in cor- 
porations, and to have said boldly: after a corporation ceases to 
do one business and its assets are fairly and fully distributed, the 
code section does not apply in favor of later stockholders taking 
stock in return for different assets to be used in a different 
business? 5 A. T. W. and C. 0. H. 

Contracts in Restraint of Trade: Agreement by Retiring 
Stockholder — "Every contract by which any one is restrained 
from exercising a lawful profession, trade or business of any kind 
otherwise than is provided by the next two sections is to that 
extent void." 1 The only exceptions are that a vendor of the good 
will of a business may agree not to carry on a similar business 
within a single specified county, city or part thereof so long as 
the vendee, or his successors, carry on a like business therein, 2 
and that a partner in anticipation of the dissolution of the part- 
nership may agree not to carry on a similar business within the 
same city, town or part thereof where the partnership's business 

(1918) 27 Cal. App. Dec. 259 (1919) 57 Cal. Dec. 451, 181 Pac. 780. A 
survey of these cases will show that it appeared in the pleadings and proof 
that the conveyance by the old to the new corporation was in fraud of 
creditors. It would seem that there is no necessity to "disregard the cor- 
porate entity" in such a situation. This is borne out by Knech v. Speed- 
well Motor Car Co. (1914) 24 Cal. App. 123, 140 Pac. 598, 140 Pac. 600. 
In that case, relief was denied where it did not appear in either the plead- 
ings or the proof that the conveyance was fraudulent, in having been made 
to hinder, delay and defraud the creditors of the old corporation. See 
also Atkinson v. Western Development Syndicate (1915) 170 Cal. 503, 150 
Pac. 360. In Higgins v. California Petroleum Co. (1898) 122 Cal. 373, 55 
Pac. 155 (1905) 147 Cal. 363, 81 Pac. 1070, the court held that although 
there was no allegation of fraud in the pleadings, the organization of a 
new and identical corporation to avoid the obligation of a lease was con- 
structively fraudulent at law. 

« See Kohl v. Lilienthal (1889) 81 Cal. 378, 20 Pac. 401, 22 Pac. 689. 
For "disregarding the entity" in California see "Limitations of the Theory 
of Corporate Entity in California," 4 California Law Review, 465. 

i Cal. Civ. Code, § 1673. 
» Idem, § 1674. 



